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The Honorable Joseph P. Kennedy, II
U. S. House of Representatives
1210 Longworth House Office Building
Washington, D.C. 20515-3512

Dear Congressman Kennedy:

Thank you for your recent correspondence addressing the
Cable Act of 1992 and the Commission's implementing rules. The
FCC has recently taken significant steps to refine its
regulations and otherwise guide the cable industry in its
transition to regulation. These recent actions will better serve
the goals of ensuring reasonable rates and encouraging
competitive growth and innovation.

On February 22, 1994 the FCC adopted new rate regulations
for regulated cable services which are expected to be effective
mid-May 1994. The enclosed press releases explain further the
newly adopted rate regulations. Briefly, the new rate
regulations will provide for a revised benchmark rate and rules
and procedures allowing cable operators to present cost-of
service showings.

Specifically, the new rate regulations require that prices
for regulated services of all cable systems be lowered 17 percent
from September 30, 1992 rates. Cable operators who operate below
or less than 17 percent above the new benchmark and small cable
operators will have a transition period during which they will
not be required to lower their prices by the full 17 percent
pending the completion of cost studies. In addition, if a cable
operator believes that its costs of service are unusually high,
the cable operator may request relief from application of the new
benchmark rates by making a cost-af-service showing. In this
instance, the cable operator's rates will be based on interim
rules setting forth allowable costs and a reasonable return on
the allowable ratebase .

. In order to provide sufficient time for the Commission,
local franchising authorities, and cable operators to implement
the new rules, the FCC has extended a cable rate freeze until
May 15, 1994. Under the freeze, the average monthly subscriber
bill for cable services and associated equipment subject to rate
regulation under the Cable Act of 1992 may not increase above the
level determined under rates in effect on AprilS, 1993. No
change in rates is permitted that increases an operator's average
subscriber revenues. However, operators may change (raise or
lower) individual rate components such as specific tier or
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equipment charges in order to come into compliance with the new
cable rules. Nothing in the FCC's rules requires cable systems
to raise their rates for any service or any piece of equipment
rented to subscribers.

Sincerely,

//

Also on February 22, 1994, the FCC announced an experimental
upgrade plan to encourage industry investment in new services.
Specifically, operators will be given rate flexibility for some
established period of time in setting rates for new services.
Operators that elect to use this plan will commit to maintaining
rates for their current regulated services, including the basic
service tier, at current levels. Operators also will commit to
maintaining at least the same level and quality of service,
including the program quality of their current regulated
services. The incentive is generated by giving the operator
flexibility in setting rates for new services and capabilities.
If the operator invests wisely and introduces services that meet
customer needs, it gains the opportunity to achieve higher
profits.

I very much appreciate your support and thank you for taking
the time to share your views and concerns with the Commission.

The Commission is aware that both local franchising
authorities and consumers have questions about these changes. As
part of an aggressive outreach and education effort, the
Commission released a Cable Services Bureau contact list
containing the names and telephone numbers of staff members. We
encourage local franchising authorities and consumers to contact
the Commission, and I urge you to make this list available to
your constituents. A copy is enclosed.



February 22. 1994 ~ •

CAlLE SERVICES lUUAU CONTACT LIST

For questions about:

o Cable raIlS
o Cable r.- complaiDrs
o Prop- i..
o eu.o.r service
o Home wiriDI
o r..eacy .. obIcenity
o LtIItd ICCISI

o Pr.-1CCaI
o Mutt-cIft'Y .. recn,."iuioac~
o 0wDasIIip

Call die retioDa1 tam for die state ill whicb .. cable syIIIm illocated:

'slim 1 - tp¢ 2 RUn" 1 Sf 2 : CAlL (m) 4160019. [IIIc......~. New
H' ,sm. v.......... MI.cll'ua.......... Co c... New York. PeaalylvuUa.
New J..-y, DeJa__, MIry.., W.. v••' 'p'" die m..ofCohabia.]
Aat for: Mart loll' Ill. M-. CIaiII. L,. CI'IIIII. ,.. O1IadIrr, Lila H......m.

D'- Hofbauer, Joma Nonea. Jeffrey Sra.... LIrry Wlilat. SIeVe WeiDprteD or Mary
WoytIt.

'gli- 2 - Sa $ Z I' ., d"Tn: CALL (2IID) 41 1.0'. P.tldSI ViqiIIia, Noreb
euou., Souda c.." . Klv =ky, T. .II.,OU PIod& A..... Milliuippi,Lot"'-. Teua. AI! fI, .... I.ico .... u.s. ViIJia IIhnt.]
Nt for: J. Adsss. 1.MJJ -,. HuIIa ..,... JuIia..,h SSQ. ,..~, ADpIa
GreeD. Leora Hoc..... Eli J...., Joel K" 7, Nina San «-D or Joiau Spncer.

• Ii. 3 - C " 1" '.2 : CALL (202) 416«76. [111:.... Obio, Michipn, .
,...... m; II, Wl:J IUMII. M....IOCa, Norda 1:JiMcMa, Soudl Dekgca, Nebrub, Iowa,
gag II. MIIII.'''' a p hI ••]
AIt. for: DINa 1.1.1.... D'Ali.....c. DoIda. CIIOIya fIIminI, RicbarcI Kalb, MiDdy
LialU, are. 0IIaa. PrIJ* SdUweU, Breu T or Nay ZoIIov.

Ig•• 4 - Jig 7 Q I' 'g t 'res: CALL (2GZ) 41...,3. [lac"" W......... MontIDI.
Orep. 1dIbo, Wyce". CaIiIomia. NevIIda. uta. Coiondo. ArizoaI.. New Mexico,
AJuta. Hawaii, a- ... CbI MInbIll 111. 1 .J
AIt for: 8In'ea Irict. s-a C~"iDO. KMIIy~. AaroIl GoIdIe-•• Eel Hearst,
Meryllcove. JoAml Luc·nik. David Roberts. A1aD Tbomu or ADdrea Williams.



For questioIII about:

o EquipmeDt compatibility
o SiplleakaF

Call Mi(blel LaDce or John WODl at (202) 416-0903.

For questionS about eM Commission f 5 cable television semiDan, caU:

o .......: Fran RIaIbaD, (617) 71Q...4023 '7
o Chic.., MIIIiMt: Cbris Jelu-t. (701) 298-5401
o K' En City, MO seminar: Kaml Radl. (816) 3'3-8201
o SaD FtlllCiIcO scmilar: Amy freundlicb or Kace Hora. ('10) 732-9«M6
o WI••fs.... D.C. reaioMl MIDiaU' pI'OIlIID contlCt:

Cyllllaia Wud Jeffries. (202) 416-0902

To request cable pt'OI08Ilinl servia flce camplainl forms. frlncbiJina aulboriry
certiftcadon fonna. aad FCC Form 393. call:

o Cable RefereDCe Room. (202) 416-0919.

for assiltaDee in~ sublcriber cable propammiDI service rate complaa forms.

call:

o eu-.. AIIisCID:« Hodine, (202) 4164902.

For ......... widl "...ina authority certification qlIIlIItioM. call:

-0 Pn ~.. AuIboriry Hodine, (202) 416-O!MO.
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The Commission today announces its adoption of interim rules
to govern cost of service proceedinqs initiated by cable
operators. The Commission anticipates that most cable operat~rs

will sec races by applying the revised competitive differential
approach announced today, rather than through the cost of service
approach. It recognizes, however, that the cost of service
approach may be appropriate for S~ operators. The interim cost
of service rules are carefully designed to ensure that
subscribers are charged reasonable rate., and that cable
operators have botn the opportunity for adequate recovery, and
incentives to upgrade their systems and introduce new services
and capabilities.

Cost of .ervice proceedings may be elected by cable
operators facing UDuaually high coses. Tho.e operators will have
their rates based on their allowable cost., in a proceeding based
on principles .imilar to thea. that govern coat-baaed rate
regulation of telepbane ccapenie.. ODder this metbcdology, cable
operators may recOftJ:, through the race. they cbar9- for
regulated. cable ..nic., their n.o~1 operating expens.. and a
reasonable return on iave.t..nt.

February 22. 1994
:mplemencation of Sections of the Cable Television Consumer

Protection and Competition Act of 1992;
Re?or~ and Order and Further Notice of Proposed Rulemaking

MM Docket No. 93 - 215 ,
'\ '" \

2':01 ... 2S3I11L...bP,d.t; ta...• 3cC 'Ctnders3e: To be
included. u" paft e;t.p!Ut in service,· the large.c cOllpOftent of
the rateea-, p1_c -.t be used and useful in the proviaion of
regulated cable aeJ.'V1ce, uicl lIlU.t be t.be reault of prudent
investment. t1Ddar the.. stanc1arcUl, the plant 1IU.t directly
benef~t the aubacrUMr and. may not includ.. imprud.ent, fraudulent,
or extravagant outlay•.

Mgdified Qriqipal COlt valuatign: Plant in service will
generally be valued at it. cost at the time it was originally
used to provide regulated cable service. In order to permit a
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slmplified method of cost valuation in the case of systems that
were acquired by the current operator, plant may be valued at the
book cost of tangible assets and allowable intangible assets at
the time of acquisition.

Excess Acquisition Costs: Acquisition costs above book
"/alJe are presumptively excluded from the ratebase. The
:cmmlssion believes that, in most cases, excess acquisition costs
such as "goodwill" represent the value of the monopoly rents :he
acq~~rer hoped :0 earn durlng the period when the cable system
Has ef:ectively an unregulated monopoly. These monopoly rents
would not be recoverable from customers where effective
competition exists, the touchstone for rate regulation under the
Cable Act. The Commission also recognizes that there may be
sicuations where operators could make a cost-based ~howing to
rebut. a presumption of excluded acquisition coses. ~he\\

Commission will consider such showings under certain .~

circumstances.

Additions to Qr~ginal and BQOk Cg.ts: Some costs incurred
after original costs and some ineanqible, above-book costs may be
allowed. For example, cable operators may have incurred start-up
losses in the early years of operating their sy.tems. The
Commission will p.rmit· rea.onable start-up 10•••• to be added to
original costs recoverable by the operator, limited to 10••••
actually incurred during a two-year start-up period and amortized
over a period no lODger than fifteen year.. Certain other
intangible acqui.ition costS above book value, including costs of
obtaining franchise rights and .ome .tart-up organizational costs
such as cost. of c:u.tomer lists, will alao ~ allowed. Other
intangible acquisition costs will be praew.ptively disallowed.
Carriers may cballeage this presumption, however, by .howing a
direct relationship between the co.t. incurred and benefits to
customers.

Plant: Under C••XUSt,iQA: Valuation of ·plant uncler
construction- will U8e • traditional capitalisation ..thod.
Under this approach, plant uncler COllAtCZ'\1C1:ioa i. exc:lu4e4 frola
the ratebas.. Tba ......torc.pit.~a.. aD allCNaDCefor f~
used during cOlWc,J:WIC1oa (U'ODC) by iAc:lucu... it 111 the CCMt of
construction. .... plaat is placed iDeo IlU'Yice, the regulated
portion of tM C*IC of coutruceion, iAc:ludiag APODC, is included
in the rateba.. aDf. r.covered through deprKiation.

CUh !IPI1st. ""1iI1: '. The Ca.ais.ion expects to allow
operators flexibility in choosing a ...thocl o~ ateraiDing the
costs of fundiag day-eo-day operations, a• .-bodied in cash
working capital. Beeaae cable oper.tors generally bill for
regulated service. in advance, the C~ssiOD will presu.e zero
cash working c:apital. Operators may u.. one of several _thad.
for overcoming this presumption, including the Simplified Method
for telephone carriers in Section 65.820(e) of the Commis.ion's
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Rules.

Other Costs - Excess Capacity, Cost Qverruns, and Premature
Abandonment: A cable operator may include in the ratebase excess
capacicy that will be used for regulated cable service within one
yea~. Cost overruns are presumptively disallowed, but operators
~ay overcome ch~s presumption by showing that che cases were
~r~der.:ly l~c~rred. Costs associaced wich premature abandonmenc
of plane are recoverable as operaeing expenses, amortlzed over a
term equal to the remalnder of the original expected life.

Permitted !xpen•••

Ooerating Expenses. The Commission adopts sta~~ards that
will permic operators co recover the ordinary operat'lng\ expenses
incurred in the provision of regulated cable services. ol

Depreciation. The Commission will not prescribe cable
system depreciation rates, but will evaluate the reasonableness
of depreciation rates submitted by cable operators.

Taxes. Corporations may include an allowance for income
taxes at the statutory rates in their COSt of service showings.
Subchapter S corporations, partnership., and sole proprietorships
may also include an allowance for taxes based on earnings
retained in the regulated firm.

Rate of aetUZ'Zl

The Commi.sion establish.s an interim industry-wide rat. of
return of 11.25t for pr.sumptive u•• in cabl. cost of s.rvice
proceedings. It solicits comment on whether this interim rate
should be made permanent.

Ac;c;pup;i. ,and""",,: Tbe OJ i_iOll adopts a .....zy
list of aCCOUDts, aIId requires eMl• .,.c- operator. to support
their cost of Ml:'Yice .tudi.. wiCk a r ...~C't;;.,oftheir rtrftIlUes,
.xpea...., ... ill•••• lat. pu.rsuaat to cuc liat of ac:c:ouat.. The
Ca.ai••iOll &leo cIecidu to e.tull.b, after further stepa
described 1a eM ")Ar!;laer ..,ie" a UDifoZll .,.t_ of aC;;COWlt. for
cable operacon. TIle- uni,fona ~t_ of acc:oune. will apply only
to operatora tbac .lect to ••t rat.. based on a co.t of ••rvic.
showing. A uaiforll ay.tem of aCCOWIts will ..ur. that operators
accurately and coaai.tently record their revenu•• , operating
expenses, cteprec;;iation expeaa•• , aDcl inve.e-nt. In r.aching
this decision, the CamBis.ion not.. that accounting records will
serve as the principle source of info~tion on cable operators
that elect cost of service regulation &ad a uniform syst.m will,
therefore, help keep variationa in accounting practices from
unduly complicating cost of service proceedings.

3



to be
The

~ost Allocation Requirement': The Commission adopts cost
allocation rules that require cable operators to assign or
allocate all costs and revenues identified in the summary level
accounting form either to the equipment basket or to one of five
service cost categories: basic service actiVities, cable
~rogramming servlce activities, other programming service
actlvities, other cable activities, and noncable activities. To
:~e ~xte~e ?ossible, COStS must be directly assigned to the
:ace~o=v ~cr ~hlCh the cost is incurred. Where direct assianme~:

:'.3 noe posslo1e, cable operators shall use allocation standards
l~corporated in current Section 76.924(e) (f) of the Commlsslon's
r~...lles ~

Affiliated Transactions: To keep cable system operators
from engaging in improper cross-subsidization, the Commission
adopts rules governing transactions between cable op~ra~ors and
their affiliates. ~

Procedural aequir..-nt.

Threshold Requirements for a CO.t of S'rvice Showing: There
are no threshold requirements limiting the cable systems eligible
for a cost of service: showing, except for the two-year filing
interval described below.

Hiseoris; II.t. Xe.r: Cost. of Hrvice showing. shall be ~sed

on a hiseoric test year, adjusted tor kDowD andmeaaurable
changes tha~ will occur during the period when the propo.ed rates
will be in eftect. Ihe test year .hould be t.he l ••t. normal
accounting period. In the ca•• of Dew syse_ for wbich no
historic data i ••vailable, & projecc:ed t.e.t year may be U.edi
the as.umption. on which the projected t ••t year are ba••d will
be subject to careful scrutiny.

COlt; of "",ige F11iPA' IACM'JI.1: After rat•• are let under
a co.e of service. apJtZ'O&cb, cule operator. _y not file a new
co.e of service .1Iawia.g' to ju.eify DeW raee. tor two years ab.ene
a showing of special eirc:wut&Dc~!.

CQIC, 9f Mn' : The o. i ..Loa adopt. a fol'll
u••d by cable "iAg' eo8t of ..z..riee 81IawiDp.
Coaai••ioo. auc.. t:IIat thi. fOnl will be _cs. available
electronically .. 800D a. po••ible.

Hard'bip 07ut..: In individual c...., the ce_i••ion will
consider the aeecI "lor special rate relief for a cable operator
that" demon.traee. tbae the rate...t by a eo.t of .ervic.
proceeding would coaaeitute coafiacatioa of inve.tmeat and that
some higher rat.e would not repre.eae exploitaeion of cu.tomers.
The operaeor would be required to sbow that unl... it could
charge a higher rate it would be unable to maineain the credit
necessary to operate and would be unable to aeeract inve.ement.
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The operator would also be required to show that its proposed
rates are reasonable by comparing them to the rates charged by
similar systems. In considering whether to grant such a request,
the Commission will consider the overall financial condition of
the cable operator and other factors, such as whether there is a
~~alist~C threat of termination of service.

Small Systems

The Commission adopts an abbreviated COSt of service form
:~r use by small systems, to reduce the administrative burdens of
cose showings for small system operators. The information must
be certified by the operator as correct subject to audit by the
Commission. The Commission solicits comments on the pOSSibility
of exempting small systems from uniform system of aCOpu~ts

. \
requ~rements. .\

Streamlined Co.t Showing for Upgrade.

The Commission adopts a streamlined cost showing for
upgrades. Under this showing, operators would be permitted to
adjust capped rates by the amount of the net change in costs on
account of the upgrade. Operators must reflect in rates any
savings associated with upgrades and must apply cost allocation
rules applicable to cost showings generally.

'l'h. IAc:eat:iv. Upgrad.. P1Ul

The Commis.ion announce. an experi-.ntal incentive plan that
provide. subacriber. with a.surance. that rate. for current
regulated .ervice. will not be increa..a to pay for upgrade. that
are not needed to provide their current s.rvice. and provid••
cable operators with incentive. to upgrade their sy8te.. and
offer new .ervice.. Specifically, operators will be given
substantial rate flexibility for sa.e ..tull.bed period of time
in ••tting rat.. for new ••rvice.. Opentor. that elect to
operate under thi. plaa will c~t to ·..iDtaiDiDg rat.. for
their current regulated ..Z'ri.ce•• ::~ludlDg' the ba.ic "Z'Yice
tier, at their c::unwac 1..-1. Operator. aleo will co_it to
maintainiDg at 1... tJae _ 1...1 &ad ~ity of ..J:'ri.ce,
including the·~_ quality of their current regulatecl
service••

Opera~on ...e -at C~i.sioQ approval before .ettiAg rate.
for new ••Z'9'1c:ea ..-.:-t to the plan. ..., .ervice tien
comprised of new Protc~ng as well a. new tunction8 that can be
used with existing tiers are eligible tor this plan .. loag a.
they are available and chargeable Oft an unbundled basis trom
existing service•.

The plan seeks to give cable operators a strong incentive to
invest in their networks and increase the service. they offer to

s



customers. This incentive is generated by giving the operator
broad flexibility in setting the rates for these added services
and capabilities. If the operator invests wisely and introduces
services that meet customer needs, it gains the opportunity to
achieve higher profits. The plan is intended to help achieve the
Cable Act's goals of setting rates similar to those in
comoetitive markets. As in competitive markets, customers are
procected from monopoly rates for established servlces, but
entre~rene~rs ~ho successfully introduce new products or improve
che ef::ciency of their operations are rewarded through higher
tJrofits.

The Commission will entertain requests from operators
seeking to use the plan on an experimental basis, and seeks
comment on whether the plan should be made permanent~ The
Commission will accept proposals from operators as de t~e
effective date of its cost rules. .

Further Notice of Proposed llul-.Jcing

pending completion of cable system cost studies and the
development of experience through the ca.e-by-ca.e evaluation of
complaints, the Commission is adopting the current rules on an
interim basis. The Commission seeks comment on whether the rules
should be adopted as permanent.

Among other iaau•• , the Co.-i••ion a..ks commene on whether
11;25\' is an appropriate rate of recurn aDd OIl whether it should
adopt an average coae schedule approach for _11 sy.c_, and
po••ibly for larger sy.te.. a. _11. TlIe oa t ••iOD delegaees
authoriey to the cable Service. auz.&u to obtain detailed cost
information fraa cable OPerator. to belp ....ia. this approach.
The Commi.aion al.-o ••ek. further elata, aaalyai., and caa.ent on
whether to include a productivity factor in addition to an
inflation factor in the benchmark/price cap f~l.. 8a8ed on
the current record, the Commission propo... a 2' productivity
factor.

The unifona .,._ of acCOUA~·pcII•••• br the cent ••ion in
the rurt;ber *:1. 18 derived in puotf.- eM ~e_ CUZ'ftDtly
uMd by the Cd '-'-for t.l..... c .....i _ (_ ,art 32 of
the Co_tAiGa'. nlM), but the Ce, i_i08 •••u to .illplify
tho.e rul..-.. etlle~ to the 'cabl. iJMIuaezy. TIle Cae-i••ion
reque.t.~ i"b6l..zy groups work with Cc: i_ioa. .taff to
develop a PEa.o••• uaiforlll,sY8t.. of acc:ouac., with a view
towarda corrplecioa of a tentative p~.1 witbin 110 day.. The
Co..i~.ion will tbea solicit cam.ent. froa int.re.ted parti.s on
the propo.ed unifora system of accounts before adopeing a final
version.
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EXECUTIVE SUMMARY

February 22, 1994
Implementation of Sections of the Cable Television Consumer

Protection and Competition Act of 1992;
Report and Order and Further Notice of Proposed R~lemaking

MM Docket No. 93 -266 '\ \\

The Commission today adopted a Second Order on
Reconsideration. Fourth Report and Order. and Fifth Notice of
Proposed Rulemaking in MM Docket 92-266, Implementation of the
Rate Regulation Provisions of the Cable Act of 1992. The Second
Order on Reconsideration modifies, among ather things, the
Commission's previous b~nchmark approach for determining initial
rates of regulated cable systems. The Commission's revised rules
will better ensure that consumers are offered regulated services
at reasonable rates, and will provide incentives for cable
operators to launch new program services and invest in advanced
technology_ ~he modified rate regulations will apply to
regulated rates in effect on and after the effective date of the
new rules; regulated rates in effect before that date will
continue to be governed by the old benchmark system.

The Reviaed Ca.petitive OiffereBtial

The Commission's revised competitive differential is based
on a strengthening of its statistical aDd ecaae-ic model for
estimating the difference between rat.s charged by noncc.petitive
systems and syst... subject to·eft.ective ca.petition,· as that
term is defined in the 1992 cable Act. The CQ i ••ion's.adel is
baaed on a survey of iDduatry rat•• coadu.c:ted.by co-.is.ioa. staff
in the wiater of 1"2. Th. cOlllNttiti~ 'c11fferelltial' repre.ents
the Cc.ai••iOll'. bYt: determination of the average UIOUDt by
which the rat•• charged by a cable operator not subject to
effective competition exce~d "reasonable· rates.

In response to cOBIlents made by petitioners on
recon~ideration, and ·upon further analysis by the staff, the
Commission significantly improved its statistical analysis of the
1992 survey results. This effort has resulted in a revised
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benchmark formula that is both more accurate and more
sophisticated. The revised benchmark formula will be used to
help estimate the competitive differential and to determine which
noncompetitive systems are covered by the phased ~mplementation

program described above.

In addition, the Commission revised its economic analysis to
better evaluate the record evidence concerning the rates charged
by the three types of systems Congress deemed subject to
effective competition (i.e., systems with penetration rates of
less than 30 percent, systems that face actual competition, and
systems operated by municipalities). In the Rate Order adopted
in this docket last April, the Commission computed i~e II

competitive differential by simply averaging the data f@F all of
the systems that meet this statutory definition. On
reconsideration, the Commission determined that the 1992 Cable
Act required it to ~take into account" the rates charged by the
three different types of effectively competitive systems in
determining reasonable rates, but did not require it to use the
methodology adopted last spring. In addition, the Commission
determined that its previous methodology understated the
competitive diferential by weighing systems on the basis of the
number of systems, rather than by evaluating which type of system
best illustrates a competitive price.

Under the revised approach for determining the competitive
differential, the Commission computed, and considered, the
competitive differential for each of the thr.e types of systems
deemed subject to effective competition. After analyzing the
various characteristics of the three types of effectively
competitive systems, and exercising its expertise and discretion,
the Commission determined that the best estimate of the average
competitive differential is 17 percent.

The Commission will issue fo~ upqn r.l.... of ·h. Order
for use in applyiDg the revised c~titive differential to rates
of regulated cable 8Y8tea. It alaowill help operators apply
the r.vised beac:-.zx formula by making' able service Bureau
staff available to aD8Wer questions and by distribution of a
computeri~ed spread sheet.

~er Co.petitive bee ItollbaGk.

qnder the COBBission's revised benchmark regulations,
noncompetitive cable systems that have become subject to
regulation will be required to set their rat.s at a level equal
to their September 30, 1992 rates minus a revised competitive
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differential of 17 percent. Cable operators who seek to charge
rates higher than those produced by applying the competitive
differential may elect to invoke cost of service procedures the
Commiss! )n also adopts today in a separate action.

Although all noncompetitive systems will potentially be
subject to the new competitive differential, the Commission has
adopted a phased implementation program which will give it more
time to evaluate whether certain noncompetitive systems have
lower than average competitive differentials. These systems
include noncompetitive systems with relatively low prices
(defined as systems whose rates would be below the tanchmark
after subtracting the 17 percent competitive differe~tial from
their September 30, 1992 rates or reducing their rates ~o the new
benchmark level). The phased ~mplementation program will' also
apply to systems owned by small operators (defined for this
purpose as operators serving a total subscriber base of 15,000
or fewer subscribers and that are not owned or controlled by
larger companies).. .

While the Commissi"ion collects additional cost and price data
about the low priced and small operator systems, such systems
will not be required to reduce their regulated rates immediately
by the full competitive differential. Rather, implementation of
the full differential will be stayed pending completion of the
Commission's'cost inquiry. At the sanae time, to protect
consumers while the cost studies are being conducted, a system
subject to phased i~lementationwill be ~ired to calculate
the extent to which its rate reduction falls short of 17 percent.
This reduction "deficit" will then be offset against any
inflation adjustment pending completion of the cost studies.

The Price cap GoYeadD.g Cable Service .Rate.

Calcyl,;iQD of lIt'rnal eQlc,. In addition to revising the
benchmark fo~la aDd the competitive diff.rential uaed in .
setting initial r8gUlated cable rat•• , the eo--i••ion adopted
rules to sillplify tM calculatioD8 UMd tb .adjuat tho.. rat.s for
inflation aDd. ext.Z1Ial costs in the future. t1Ild.er current rules,
operators ..y adjuat their regulated rat.s aDDually by inflation
and up to quarterly by the net cbaDge in external costs. Any
change in external costs must also be measured against inflation
and adjusted for the corrected inflation rate. To simplify these
rate ~djustments, the Commission haa separated the inflation
adjustment from the external cost adjuatlDent. This refinement
will reduce the a~nistrative burden associated with seeking a
rate increase. A form to be released with the Order will set
forth the specific steps for making these calculations.

I

I
I

i-*I J

I
I
I

i
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Copyright and pole Attachment Fees. The Commission also
determined to treat increases in compulsory copyright fees
incurred by carrying distant broadcast signals as external costs
in a fashion parallel to increases in the contractual costs for
nonbroadcast programming. The Commission will not, however,
accord external cost treatment to pole attachment fees.

"A La Carte· Packages

The Commission also revised its regulatory treatment of
packages of "a la carte" channels. In its April 1993 Rate Order,
the Commission exempted from rate regulation the price of
packages of "a la carte" channels if certain conditidns'~ere met.
On reconsideration, however, the Commission determined tnat its
rules governing the provision. of "a la carte" channels in a
package should be refined to better ensure that the marketing of
channels in this fashion is designed to enhance subscriber choice
rather than evade rate regulation. When assessing the
appropriate regulatory treatment of "a la carte" packages, the
Commission will consider certain factors, among other
considerations, that would suggest that packages should not
qualify for non-regulated treatment, including : whether the
introduction of the package avoids a rate reduction that
otherwise would have been required under the Commission's rules;
whether an entire regulated tier has been eliminated and turned
into an "a la carte" package; whether a significant number or
percentage of the •a la carte· channels were reIBOved from a
regulated service tieri whether the package price is deeply
discounted when ca.pared to the price of an individual channel;
and whether the subscriber must pay significant equipment or
other charges to purchase an individual channel in the package.
In addition, the Commission will consider factors that will
reflect in favor of non regulated treatment such as whether the
channels in the pacJcage have traditioaally been offered on an "a
la carte" b_sis or whether the subecriber is able to select the
channels that cOllpri.. the "a la cart.- Package. " A la carte·
packages which aze found. to evade rat.· replation rather than
enhance subecriber choice will be treated •• regulated tiers, and
oPerators~. ill INch practic•• _y be subject to
forfeiture. or otber sanctions. This process will be conducted on
a case-by-caae baais.

The Commission also lifted the stay of. rate regulation for
small cable systeRUl, which were defined .a all systems serving
1,000 or fewer subscribers. Thus, as of the effective date of
the Commission's new rules, noncompetitive, small systems will be

(over)
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Wj..-=-ts to capped aat_ for
A&:Idit1oa aDd DeletiOIL of Channels

subject to rate regulation. (The Commission will entertain
requests for extensions of time to comply if operators of small
systems meet certain showings requirements). To reduce the
regulatnry burdens, particularly the equipment cosc calculations,
thac race regulation imposes on small systems, the Commission
also ado~ts two types of administrat~ve relief :or small systems.

Order, the C~ssion also adopted
rates when channels are added to or
This methodology is similar to the

the Third Further NPRM.

(over)

First, the Commission suspended, pending development of
average equipment cost schedules, the requirement for unbundling
equipment and installation charges, and permitted a simple
across-the-board reduction i~ each individual regulated rate
separately billed by the operator. This relief allow~ operators
of such systems to reduce their overall rates and the ra6e for
each regulated component (programming or service) by the revised
competitive differential, without the need to complete a Form 393
or to prepare a cost-of-service showing. This administrative
relief is available to independently owned small systems and
small systems owned by small operators. The Commission defined a
small operator for purPoses of obtaining administrative relief
as an operator that has 250,000 or fewer total subscribers, owns
only systems with fewer tha~ 10,000 subscribers each, and has an \
average system size of 1,000 or fewer subscribers. I

Second, :the Commission decided to permit larger operators of J

small systems to us. the average equi~nt costs of its small J
systems in setting rates in individual franchise areas. The
Commission defined a larger operator of s..11 systems as one that
owns more than one cable system, one of which has 1,000 or fewer
subscribers, and is not a small operator as defined above.

The Commission also determined that it would later provide
additional administrative relief for .-all sywt... by developing
an average equi,.ent cost schedule that caD be used by all _11
systems to unbundle their equi~t aad iDatallation revenu.s and
rate. . The cost .c:Mdule will be ba8.ct OIl i.Dclu8t%y-wide figure.
derived, frola tlla oa.:t ••ion's coat 1NZ'Y8Y\(to be coaductad over
the next·~twelve to· upteen .-mta.) SUch. sc:he4ule will
ultimately be~ ...ilable for use by all operators .s part of
the Commission's efforts to simplify its procedure•.

In the Fourth Baport and
a methodology for determining
deleted from regulated tiers.
third alternative proposed in
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In order to determine rates following the addition or
deletion of channels, each operator, after applying the revised
competitive differential, will adjust its per channel rates to
re:lecc the proportionate decrease in per channel rates captured
by the Commission's rate survey, based on the total number of
regulated channels. Under this approach, cable system operators
must pass on to subscribers the efficiencies and economies of
scale that arise as operators add channels to their systems.

The Commission also will treat programming costs as external
costs, to be calculated under the methodology described in the
Rate Order as modified by our ReconsideratiQn Orders. Thus,
operators may recover the full amount of programming\expenses
associated with added channels. This will help promQte~the

growth and diversity of cable. programming to the benefit Qf
subscribers, cable operators, and programmers. OperatQrs may
also recover a mark-up on their programming expenses.

The Commission stated that its methodology will provide a
ready way for operato~s to determine rates when new programming

. services are added tQ regulated Qfferings and will not be unduly
burdensQme fQr subscribers, Qperators, and regulators. It is
alsQ fully cQnsistent with the revised approach to setting
initial regulated rates, can be used for deletions of channels
and moving c~annel8 among regulated tiers as well as for channel
additions, and protects subscribers on one tier from having their
rates raised by changes on other tiers. cable operators will use
an FCC Form, to be released with the text of the Commi••ion
decision, to adjust capped rates when channels are added to or
deleted from regulated tiers, and to make external cost and
inflation adjustments.

Adj1llltu.. c..... "te. feR' cable Syst_
C&n7iDsr Nore ftaIl 100 CIIn-.l.

Finall)", in tbe Fifth Igt.ige~pf "9M'" Bul_lsiM, the
Coanission ...Ica 0CI11 aDt on wbether it .-:.uld 88tabliah a
benchmark _tboclology.{for adju.tiDI capped rat•• when a cable
system carri.. .are tlian 100 regulated ChaDDels, and if 80, what
that methodology should be.
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Executive Summary

THIRD ORDER ON RECONSIDERATION IN CABLE RATE REGULATION
AND TIER BUY-1lfROUGH PROCEEDINGS • ,

(MM DOCKET NOS. 92-266 AND 92-262) "\

Today the Commission adopced a Third 0rdIr 01 'rft"kl"Mjpo in M.M COcket Nos. 92
266 (Rare Regulation) aod 92-262 (Tier Buy-'1"1uwIb Provisioas). Implemenwion of
Sections of the <:ale Television CODSUIDeI' PNfection alii CompeUtion Act of 1992.

1. .The 1992 Cable At;r. ~;d'l for rep'" of callie ..-.ica .... I cable syst.eIIl does
not face -effeaiw COJIIII L'irMa,. aDd ... AI;t "",ea- specific teSII for dlllm'"
wbic:h 51"" face tfllld'"c~ 1"IIlI11 ,....live~ wbere
mae is II I..0.- "11 F t .. _Idct wi .,iII i tFT ... ~bellI1etIt~~ of dle
bouIebolds in dII tn..'ill ... 1IId. least I'" ofdllbolltlbolds in die fnncbise area
subscribe to such alteIllllive ~ice(s).

The item .....,..., ...... Ccl • li.'s naIII .. It.. . .• cbe prellllCe of
effective compedlioa. ••••, Md OD April 1, 1993, ia _ follow.. ways:

• die II ' .. at 111111'" • 'N t t lit Aaa will be ca OIl.
C'V"I 13 , silk ••• ,.s US, ~.., .
-..... 1 ,'1 -o«erprOli i •••""~of"''''.1I:iJIdIin
tile tn. "II " _laded in dIiI 45 , d.. IISS .....:

• S 2. "n n .'. T~5'111- (SMATV> IIIIl S.II. T....
R.tceM OIIJ (TYIO) ..Ie•...., iD..._, bGdlbe m ...., ...,.ny,
.toward IDII'" die 1'. 1M. since saIIIlke service is liBerally avail.bIe fiom 11 least
of these c:ocapIemIs..., SOUICeS; aad
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2. This Order clarifies that. for purposes of all three paru of me 1992 cmle Act's
dermioon of effective competition. housing uairs tbM are used solely for seasonaJ. occasional
or recreational use should not be counted. Therefore. a system will not be exempted from
rate regulation as a -low penetration" system if the reason for the low penetration rate is that
a large number of the households are unoccupied.

3. With regard to the 1992 Cable Act's requiremenc that cable operators have a rate
strucrure thac is uniform throughout the cable syscem's geographic area. me Order reaches
me follOWing decisions:

• cable operators may offer nonpredalory bulle discounts [0 multiple dwelling units
(MDUs) if those discounts are offered on a unifonn basis to buildings of the same
size with contracts of similar duration. Races cannot be negotiated individually with, ,
MDlli: ' ~

• cable operatOrs' existing contraCtS with MDUs are grandfathered to the extent they
are in compliance with rate regulation; and

• the uniform rare stnlCture requiremem applies to all franc:bise areas. reprdless of
whether the cable sysreJn is exempc from rare rqulIdoa because of tbe pretCIICC of
effective compecitioa. "Therefore. a cable openror charIiDI competitive raMI where it
is subject to effective competition is prohibited from cbarIiDI higber rares elsewhere.

4. The tier buy-duoulll proviJioo of die 1992 Cable AJ:t proIIibilS cable operarors
from requq subIcIitIIn to purc:h&te ...,.... odIIIr ... Cbe bMic service dIr ill Older to
obtaiD access to PlOP hi offered oa a per CbS? I or .......... bail. 1111 Order
affirms chat this proYisioa applies to all cable~. iDcludiDl cbose diu are DOC subject (0

rare rqu!atioo.

S. This Older Ibe followiDl w:ciaaI willi repnI to me process of c:enifyiDa
local f'raDchisiDI to repIare cable _ rice:

• it~ ... C ' ri.'s .......driI c-. .. ill..c:itw- m IS. it
will DOC -.ja......hI owr bssic CIbIi .,ice ..... fnnilLua liiiii6ioi:_ ave
cbosea IMX 10~ I n .-; . ~.

• itaftli...C ".'s""w· t..... faer:~i.... 1IIdIorideI1i t .. to
have ..Ca i d IF "''11_ basic: r-. _ ••BU•• tbIt paxeeiI from tbeir
mnchiM ....... CCMr tbe COlIS of rae repWioll;

•• it allows frNr .aorities to voh...nly widMlraw their cenific__ if they
defenDiDe dIM ,. I is no~ ia ... _ ... of local CIIIIe
subscribers and tbey have received no c.oasicIcrMioa in excbaGle for tbeir decision co
dec:enify:



• it atrums cbe Commission's jurisdictioa over buic tara when a franchising
authority's c:eniftcation is denied for lack of Iep! authority or for failure to adopt
regulations consistent with the Commission's rate rules; and

• it allows a franchising aut110ricy co cure any nonconformance wit11 the
Commission's rules that does not involve a substantial or material regulatory conflict
before the Commission revokes its certification and assumes jurisdiction.

6. The Order taJces the following actions with regard to franchising authorities' basic
race regulation:

• establishes procedures Whereby the Commission will make cost determinations for
t11e basic service tier, when requested by local franchisinl aUrhoritid\ in'!n efton co
assist franchisinl audlorities wbose limited resources may preclUde conducting cost
of-service proceedings;

• affums francbiliag authorities' right to order cable companies to provide refunds
upon a determination that basic tier rates are unreuoaable;

• claritles tbat frI8CJIisint audlorides may ...... dIeir rae repdatioa.
respoasibilities to a local commission or ocber subonliDafe eDtityt if so aw:boI i%ed by
state and/or local law;

• affirms* Co ojpion's clecilioa ... aMI op...... _, DOC __ iarosettIea.-:.. H..I. willa flIrllili.. ,,. (II•• C18'.' die ICOPI of die
CO"'"'i-joe's...'1__• bat _ .. die .... may sdp,... to lIlY faclS for
which rMIe is • bIIiI in die reconI;

• clarifia_ rr...... audlaliI:iII .. 'lId 10 NqU'. iIIfonw.iaa froID
me cable ap••u~ or t "11 ""'" MIl.. II,.. dill ••••nltty
-=IJI.,IIO I 1, •• 811 "' 4I••_r 393 uweU._ n.", "Jill ..
Commjsejee', , ••SI 00II&f ' '" 01 .,. ....,1st.
by decJerw" , • local ........ .."..~ __;

• clari8ll111r1, ...__ h lb'rl" _ GIhd x ••• ,..1 I. of JI'OSS
revem ff. I 2". III ...... PI.....,. .-0 ,.'.01",.. bill fees
to caIIIIoJ II 11 I'"__ flaa .. CIIIII~'I ..., 'gIg .....
rewn....at 1 (or iIIow cable tpIDbI ro dIImr.t IIIdl ~pa,...from
future pa"..s);

• reminds tnnce,itill IIIIborida rille .., may i'llPail ·todeians lad .. for
violatioas of cbeir niles. orders. or --.. iacludiIII die failure to file~
informatioll, if penDiaed UDder state or local law; aDI1
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• modifIeS tbe Commission's cuJes to require that cable operators comp'Y with
fra.rdlisial aucboriIies I requests for infonnarion. as wen as those made by the
Commission.

70 The Order takes the following actions with regard co Fonn 393 (filed by cable
operators with their local fnnchising authority once that authority has certified to regulate
cable service. and with the Commission in response to a subscriber complaint):

• Informs franchising authorities chat. if a cable operator fails (0 file a Form 393.
[hey may deem the operator in defau't. find that the operator's rateS are unreasonable.
and order appropriate relief. such as a refund and a prospective rate reduction:

.. informs fruchisinl aurhorities tJw tbey may order a cable opera~r tQ file
supP'emenra1 information if the cable opemor's form is facially incomplete or lacks
supporting information. and the~ auchority's deadline to rule on the
reasonableness of the rates will be suspended pending the receipt of the additional
infonnation;

• prohibiu til. oa mydliDa but III oIIIcial FCC Form 393 or a pbotocopy. orders
cable operarors _ have tiled on a .....FCC fonD with tbe Commistion to reftle on
an ofticw form widlia 14 days afbtr die e«eccive dMe of this Order. UId enddes the
fraDChisiDI audIoricy to simiJarly order a reftliIII by a cable opetII« dIM bas ftJed on
a non-FCC form widIiD 14 days froIIl dII effective dale of chis Order: UId

• remiDds tnM"id .., • .,. dII diIc:Ndoa fO caolve~ or
ambi fl'.'" WilT" of.. _.1 ....... fO iDdMdIIIl
circum _ if ......... 1"_.... Com-iaioG will defer to the
fnocbisial audIoricy's decisioa if IIIpp:JNd by a reaoIIIbIe buis.

8. Tbe 0NIr QI d • CO r.-. c:IbIe opII'MOn
ditclole cosa 0_ ..CIIIIe G ' i • tar C33 '!II I• .,.... oa ........
basis may ach r-. of wilboll deliS I h. tbe speciftc ,.. for
each area. ,_.

9. kh '1&. In ..... GII__ pIFlII tia.orv'.... ofdae
COIDIDiIIioIl'... , • 7 1, I'"der b8y"" It tucb ..:

• &1IOYiIIlN... of ........... otlnd ill dII'Id pc' .. to I Ia cane;,
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• cbarPtl for ....ic:es previously proWled widIaut exttl cJwJe
(e.g. rOUIiDe services. program guides) ...... die value of dw service. as now
reflected intbe new charges. was taken out of their basic rate number when
calculating the reduction necessary to establish reasonable tares .

• assessing downgrade charges for service pacbges that were added without a
subscnber's explicit consent.

10. The order recognizes dw the 1992 Cable Act provides dlat the Commission and
the sates have concurrem jurisdiction to repIMe cable operuors' negative option billing
practices and that the 1992 Cable Act does DO( preempt the states from regulating those
practices under state consumer proteCtion laws. \, \\

~\

11. The Order makes the follOWing dererminations with regard to equipment and
insallation:

• the rate-seaiDI process alrady retIeca~ c:-. IIId seaoaal maiarnaDce
costs; therefore. rues may dOl be raise ro reflect such COllI; aad

• no special sc". for caIaIllIioIl of cIIIrI- for .... wiriIII is MIded wba tbat
wiring is offend for sale ro subscribers upoa r.emai'" of cable scmce.

AaioD by tbe Coawnium FebI_, 22. 1994, by 1biId Order on
Reconsideration (fCC 94--->. CbIit'-. Huadt. (-'1

-FCC-

News Mella OJ 2 I: K.-W_ or !ilia SIIIIl.~ 6J2-DO
caIe s...... I QWM'JI~ ,.., J. ZoIIov • (202)41~ ... Julia

Bue"'-" It (202) 416-11'70. .
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February 16, 1994

The Honorable Reed H. Hundt
Chairman
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

Dear Chairman Hundt:

\ ,
\

Last fall following implementation of the rate regulation
provisions of the Cable Act of 1992, I was alarmed to discover
that rates for many of "my constituents increased. It appeared
that the intent of Congress to protect consumers from unjustified
rate increases had not been achieved through the regulations. In
response, in September of 1993, I joined 128 of my colleagues in
expressing our view to Chairman Quello that the Commission must
take additional action to adjust its regulations to ensure that
rates more genuinely reflect competitive market rates.

I write to offer my full support for your efforts to redraft
rate regulations to more accurately mirror competitive rates as
promised under the Cable Act. While I am fully aware of the
pressures you are facing from those interested in maintaining
monopoly rates, I urge you to act to protect consumers by
ensuring that regulated rates reflect what would be charged in a
competitive marketplace.

Congress passed the Cable Act to encourage competition to
protect consumers until competition develops in their town. I
encourage you to implement rate regulations that fully reflect
competition and give consumers the relief required by the Act.

Sincerely,

~/4~
Joseph P. II
MEMBER OF

JPK/jnm
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